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Implementation Rules for Article 43 of the Law of the People’s Republic of China
on Safeguarding National Security in the Hong Kong Special Administrative

Region
Schedule 3 S3-2
Section 1 Instrument A303
Schedule 3
[r. 2 & Sch. 7]

Rules Relating to Freezing, Restraint, Confiscation and
Forfeiture of Property

1. Interpretation

(1) In this Schedule—

authorized officer (JEFZHE N &) means a legal officer authorized
in writing by the Secretary for Justice for the purposes of any
application under this Schedule;

defendant (#7t5 \) means a person against whom proceedings
have been instituted for an offence endangering national
security (whether or not the person has been convicted of that
offence);

offence related property (JE{THHEARA ) means—
(a) the property of a person—

(i) who commits, or attempts to commit, an offence
endangering national security; or

(ii)) who participates in or facilitates the commission of
an offence endangering national security; or

(b) any property that is intended to be used or was used to
finance or otherwise assist the commission of an offence
endangering national security;

property (1) includes movable property and immovable
property as defined by section 3 of the Interpretation and
General Clauses Ordinance (Cap. 1);
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(i) 2B BYFLEERRLEIRITHIA S realisable property (F]353{f7) has the meaning given by
Y, section 12 of the Organized and Serious Crimes Ordinance
(b)  (EfTHEEATI S AT BB s LU A 7 5 TR (Cap. 453) with the following modifications—
ERFF L IRTHME (a) a reference in that section to “specified offence” or
JERZHE A B (authorized officer) 15 5t T fa] A< [ F2 F HS 1y B 35 “organized crime” is a reference to “offence endangering
e F R LA B RO BB & - national security”
Q) BAMETS (b) a reference in that section to “this Ordinance” is a
. o ot e N . e reference to “this Schedule”;
(@) HHIE BESLIETRITARYS (BB R ) (55 227 %) 28 . . . .
72 G5 R A S5 S E (c) a reference in that section to “defendant” has the

et e s s I meaning as defined by this subsection; and
(b) FARFEIEFE TR (R amZ NS E R )

(d) a reference in subsection (9) of that section to

© %Aﬁﬁié\ﬁ/ﬂ‘% Hu T A R ez IRIRTRAT proceedings are instituted is to be construed in
& accordance with subsection (2).
(d) %%%A%Eéﬁigﬁ@&ﬁﬁ% : gﬁi‘fi << ﬂ%ﬁﬁﬁgﬁ}?gfi (2) For the purposes of this Schedule, proceedings for an offence
@%fﬁ%iéi )5 24A((0) > FOAE B R EEE are instituted against a person if—
H IE\ ’

‘,:; - - N e . (a) a magistrate issues a warrant or summons against the
ggﬁﬁj\%&IE;E{T%E&@EF? © (2023 4F5 166 5% person under section 72 of the Magistrates Ordinance
AFENE (Cap. 227) in respect of the offence;

(24) %ﬁlﬁ: %’2(2) $ﬁéﬁ;%ﬁéﬁﬁﬁxmﬂ%% 3 gj4B)(a) fFRE ;éEE (b) the person has been arrested for the offence (whether or
AR (b) BLIE N FAERI B TR - (2023 425 166 not the person is released on bail);
ek ) b ’

3) BANERS (c) the person is charged with the offence after being taken
% IESUE into custody without a warrant; or

(@) EMASEERRLEIITIG R (d) an indictment charging the person with the offence is

() TR R HLEERR L2 ETHRIG preferred by the direction or with the consent of a judge

i FH 8% A2 VARl sROH B A B & under section 24A(1)(b) of the Criminal Procedure

(i) 3% AR B 5 o] b Rk A i 1 Ordinance (Cap. 221). (L.N. 166 of 2023)

B BT A B 28 BICHRF 5% 5 A SR B B 3R BT AR (2A) However, when subsection (2) is applied in construing section

(B 5 K 3(4B)(a) of this Schedule, that subsection is to be read as if
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Section 1 Instrument A303
paragraph (b) of that subsection did not exist. (L.N. 166 of
2023)

(3) For the purposes of this Schedule—

(a) a person’s proceeds of an offence endangering national
security are—

(i) any payments or other rewards received by
the person at any time in connection with the
commission of an offence endangering national
security;

(i) any property derived or realized, directly or
indirectly, by the person from any of the payments
or other rewards; and

(ili) any pecuniary advantage obtained in connection
with the commission of an offence endangering
national security; and

(b) the value of the person’s proceeds of an offence
endangering national security is the aggregate of the
values of—

(1) the payments or other rewards;

(i1) that property; and

(iii) that pecuniary advantage.

(4) For the purposes of this Schedule, a person who has at
any time (whether before or after the commencement®* of
this Schedule) received any payment or other reward in
connection with the commission of an offence endangering
national security has benefited from that offence.

(5) References in this Schedule to property received in

connection with the commission of an offence endangering

Last updated date
Verified Copy 15.12.2023



(rpE N R & AR 1T B 4 B o 2 2 K B VU = R E 4 Al )

S3-7
24 A303

i3
F21%

2. A IR
ARS8 AL & A R AR H At T R 2 -

3. RGP

M

2

3)

(3A)

“)

ERi&F T L]
15.12.2023

PRz e e R A & B B AL A\ A A AV T 22
FETTHHREN 2 > AIRETE R M R F B A > f5RERIR
BRZRBRMTIRETRRES - ARG ERE
M PP T R4 ST E

PR R fm &R PR o B o 195 2 0 B 75 I RO U 7 B
Hop o 2 SR T BRI 2 - SR EAVARE EARIR AT 22
5 A(L) {RRATE /B 2 T o]~ 5 T 2 Bl o W EE Y R 55 0 RITR
7 Je R A AE S EL N ) B R AT RIS T S O A
TR 2 R B AR BRI 7

PR R B RAAES (1) FRATHERYIEAL - FEIHZ A A %
HH o (2023 7255 166 FAFELNE

RIZSE Q) SISV ARGH » AMSEE2F - (2023475

166 FLEFE LN E

PR &) f e T [ R AVA I HR R IER 55 (1) P fE R BRIy
ARGH - BRIEIFEATERE (S 40 B % 488 R1AH 68 i 75 8 e 5
o2 2 JRAT REBH A 2 B RE A 48 A U e A 2
> ARSI - (LT A G 8 R HE 1T 34

SO

Implementation Rules for Article 43 of the Law of the People’s Republic of China
on Safeguarding National Security in the Hong Kong Special Administrative

Region
Schedule 3 S3-8
Section 2 Instrument A303
national security include a reference to property received both
in that connection and in some other connections.
(6) Property is held by any person if the person holds any interest

in it.

Editorial Note:
* Commencement date: 7 July 2020.

Property to which this Schedule applies

This Schedule applies to property whether it is situated in Hong
Kong or elsewhere.

Freezing of property

(1

2)

)

Where the Secretary for Security has reasonable grounds
to suspect that any property held by any person is offence
related property, the Secretary may, by notice in writing
specifying the property, direct that a person must not, directly
or indirectly, deal with the property except under the authority
of a licence granted by the Secretary.

If the Secretary for Security ceases to have reasonable
grounds to suspect that the property specified in the notice, or
part of the property, is offence related property, or the Court
of First Instance has granted an application under section 4(1)
of this Schedule which relates to the property or part of the
property, then the Secretary must, as soon as is reasonably
practicable, by notice in writing revoke the notice or a
relevant part of it.

The Secretary for Security must, in a notice under subsection
(1), specify the validity period of the notice. (L.N. 166 of
2023)
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(3A)

(4)

(4A)

(4B)

The validity period specified under subsection (3) must not
exceed 2 years. (L.N. 166 of 2023)

The Secretary for Security may make an application to the
Court of First Instance for extending the validity period of
a notice under subsection (1). The Court of First Instance
must not grant the extension unless it is satisfied that the
investigation of the offence endangering national security,
to which the notice relates, could not reasonably have
been completed before the expiry of the validity period of
the notice. An extension must not exceed such time as is
reasonably necessary for the conduct of the investigation
(the Secretary may further apply for extension if necessary).
(L.N. 166 of 2023)

If, on the expiry of the validity period of a notice under
subsection (1), the Secretary for Security has made an
application under subsection (4) and the proceedings for the
application have not been concluded, the validity period of
the notice is to be extended until the expiry of—

(a) if the court grants the extension—the extended period as
granted by the court; or

(b) otherwise—the period of 14 days beginning on the
day on which the proceedings for the application are
concluded. (L.N. 166 of 2023)

If, on the expiry of the validity period of a notice under
subsection (1)—

(a) proceedings for an offence endangering national security
that relates to the notice have been instituted; and

(b) any of the proceedings (including the proceedings for
an application for a confiscation order made in the first-
mentioned proceedings) have not been concluded,

Last updated date

Verified Copy 15.12.2023



(A RGBSR A T 4 T

S3-11
24 A303

LREEN = RE AT

i3
%3 1%

®)

(6)

(7

®)

©)

ERi&F T L]
15.12.2023

(b)  AEFIHYASBIHIRIESS (4A)(b) ~ (4B) B¢ (4C) KT &
s JEE % AN A SUHE I R1% S AT 3% A
RR4%

MU THVER T » FHREAFEERMENA

SFHEMMA o (2023 4E5E 166 FEAFE LN )

RIBEE (1) ~ (2) B¢ (4E) #E VA > HAER B AR

TR (BAEA ) > W ZE E WLE AN TL 2% im R &

KEZFATFEL TN (WENEE) - ZEME

HIN (A ) Bihsiz N (BUFEZN) FFAZMERA -

(2023 455 166 FEL1F LN

mn—

(a) %?fz%% (1) FR & H YA FTHE IR ZE 0 R AR Bl E

(b) FRIFEZE (2) B¢ (4E) 3R 3 H 0 4 1 AT BH ~F- 09 A 28 0 K
REE

RIIEZ B & A E Ry 82 2 4 MY SCE T A AR ( - b iR

BN 128 ) » DAL pR g & 20 Ay & iy J7 =(ak A -

(2023 £E55 166 JE 41/

R REEROEGHER BB (1) ZATfER AT s

B EE S o R R > AT AR A (2023 4F 25 166

JELEEINE )

(a) ﬁi%%k%ﬁ%%E%%@W%%ﬁﬁﬁ@ma
B

(b) TEHHFEIR I LAl 3 40 b A B B e ZE H B e R
R o

A NBARIT 2SS (1) ZRPFrieav@mal - BIEIEE » —&

TEATMEFETE » RS R EE 7 4 -

oy A i & 3 B e 11 22 B (S) sRPnfe U FLE - BB I0

58 » —#LETE - HEEETFL $100,000 KB AL 3 {E A -

SO

Implementation Rules for Article 43 of the Law of the People’s Republic of China
on Safeguarding National Security in the Hong Kong Special Administrative

Schedule 3
Section 3

Region

S3-12
Instrument A303

(4C)

(4D)

(4E)

the validity period of the notice is to be extended until the
expiry of the period of 28 days beginning on the day on
which all of the proceedings are concluded. (L.N. 166 of
2023)

If, on the expiry of the validity period of a notice under
subsection (1)—

(a) an application for a restraint order, charging order or
forfeiture order has been made in relation to any part of
the property specified in the notice; and

(b) any proceedings for the application have not been
concluded,

the validity period of the notice is to be extended until the
expiry of the period of 14 days beginning on the day on
which all of the proceedings are concluded. (L.N. 166 of
2023)

To avoid doubt, if the validity period of a notice is extended
under more than one subsection among subsections (4A),
(4B) and (4C), the validity period of the notice is the one that
expires the latest. (L.N. 166 of 2023)

The Secretary for Security must—

(a) if the validity period of a notice is extended under
subsection (4) or (4A)(a)—as soon as is reasonably
practicable after the wvalidity period of the notice is
extended each time; and

(b) if the wvalidity period of a notice is extended under
subsection (4A)(b), (4B) or (4C)—as soon as is
reasonably practicable after the validity period of the
notice is extended each time and after the notice expires,

issue a notice in writing to the person holding the property
concerned. (L.N. 166 of 2023)
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S3-14
Instrument A303

)

(6)

(7

A notice issued under subsection (1), (2) or (4E) must
be served on the person holding the property concerned
(recipient) and must require the recipient to send a copy
of the notice without delay to each person, if any, whose
property it is, or for or on behalf of whom the property is
held. (L.N. 166 of 2023)

If—

(a) any property specified in a notice issued under
subsection (1) involves immovable property; or

(b) any property relating to a notice issued under subsection
(2) or (4E) involves immovable property,

the notice is taken to be an instrument affecting land and is
registrable under the Land Registration Ordinance (Cap. 128)
in the way that the Land Registrar considers appropriate.
(L.N. 166 of 2023)

If the Secretary for Security has reasonable cause to suspect
that any property specified in a notice under subsection (1)
will be removed from Hong Kong, the Secretary may in the
notice— (L.N. 166 of 2023)

(a) give a direction that a police officer may, for the purpose
of preventing the property from being removed from
Hong Kong, seize the property;

(b) give directions in accordance with which the property so
seized is to be dealt with.
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A person who knowingly contravenes a notice under
subsection (1) commits an offence and is liable on conviction
on indictment to a fine and to imprisonment for 7 years.

A person who, without reasonable excuse, contravenes
a requirement under subsection (5) commits an offence
and is liable on conviction to a fine of $100,000 and to
imprisonment for 3 months.

For the purposes of subsections (4A), (4B) and (4C), the
proceedings are concluded if—

(a) the party that instituted the proceedings withdraws or
discontinues the proceedings;

(b) the court makes the final judgment or decision in respect
of the proceedings, and the judgment or decision is not

appealable or reviewable;

(c) the prescribed period for making an appeal or review
against the final judgment or decision made in respect
of the proceedings expires, and no appeal or review is
made by any party; or

(d) in the case of proceedings for an application for a
confiscation order or forfeiture order—the confiscation
order or forfeiture order made in the proceedings is
satisfied (whether by payment of the amount due under
the order or by the defendant serving imprisonment in

default). (L.N. 166 of 2023)

To avoid doubt, this Schedule as amended by the 2023
Implementation Rules for Amending the Implementation
Rules for Article 43 of the Law of the People’s Republic of
China on Safeguarding National Security in the Hong Kong
Special Administrative Region (amending Rules) applies to
notices that are issued under subsection (1) before, and are
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Instrument A303

still effective on, the day on which the amending Rules come
into operation®. (L.N. 166 of 2023)

Editorial Note:

* The amending Rules (L.N. 166 of 2023) came into operation on 15
December 2023.

Applications to Court of First Instance

(1)

2)

3)

Where a notice has been served under section 3 of this
Schedule, then—

(a) any person by, for or on behalf of whom any property
specified in the notice is held, or any other person in
respect of whom the Court of First Instance is satisfied
that the person is affected by the notice, may make an
application to the Court of First Instance for the notice
to be revoked to the extent that it relates to the property
so specified; and

(b) the Court of First Instance must grant the application
unless it is satisfied that there are reasonable grounds to
suspect that the property is offence related property.

Any person affected by a notice served under section 3 of
this Schedule (including a person affected by the operation
of that section) may make an application to the Court of First
Instance for the grant or variation of a licence mentioned in
section 3(1) of this Schedule, or the revocation or variation
of a direction mentioned in section 3(7) of this Schedule. The
Court of First Instance must not grant the application unless it
is satisfied that it is reasonable in all the circumstances of the
case to do so.

A person who makes an application under subsection (1) or (2)
must give notice of the application to the Secretary for Justice
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Region
Schedule 3 S3-20
Section 5 Instrument A303
and any other person affected in accordance with the rules of
court that are applicable under section 15 of this Schedule.
(4) The Secretary for Security must, as soon as is reasonably

practicable, cause a determination made by the Court of First
Instance under this section to be implemented.

Disclosure of knowledge or suspicion that property is offence
related property etc.

(1)

2)

Where a person knows or suspects that any property is
offence related property, then the person must disclose to a
police officer the information or other matter—

(a) on which the knowledge or suspicion is based; and

(b) as soon as is reasonably practicable after that
information or other matter comes to the person’s
attention.

If a person who has made a disclosure referred to in
subsection (1) does any act relating to financing or assisting
the commission of an offence endangering national security,
and the disclosure relates to that act, the person does not
commit that offence if the condition specified in paragraph (a)
or (b) is satisfied—
(a) the disclosure is made before the person does the act
and the person does the act with the consent of a police
officer;

(b) the disclosure is made—
(1) after the person does the act;
(il)) on the person’s initiative; and

(i) as soon as it is reasonably practicable for the
person to make the disclosure.
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Section 5

Region

S3-22
Instrument A303

3)

4)

)

(6)

(7

In the case of a person who was in employment at the
relevant time, this section has effect in relation to disclosures
to the appropriate person in accordance with the procedure
established by the person’s employer for the making of such
disclosures as it has effect in relation to disclosures to a
police officer.

Where a person knows or suspects that a disclosure has
been made under subsection (1) or (3), the person must not
disclose to another person any information or other matter
which is likely to prejudice any investigation which might be
conducted following that first-mentioned disclosure.

Information obtained under or by virtue of a disclosure
referred to in subsection (1) may be disclosed—

(a) by any police officer to the Department of Justice and
other police officers for the purpose of preventing and
suppressing acts or activities endangering national
security; and

(b) by any police officer to the authorities or persons
responsible for investigating or preventing acts or
activities endangering national security, or handling the
disclosure of knowledge or suspicion that any property
is offence related property, of any place outside Hong
Kong which the police officer considers appropriate,
for the purpose of preventing and suppressing acts or
activities endangering national security.

A person who contravenes subsection (1) commits an offence
and is liable on conviction to a fine of $50,000 and to
imprisonment for 3 months.

A person who contravenes subsection (4) commits an offence
and is liable on conviction on indictment to a fine and to
imprisonment for 3 years.
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Implementation Rules for Article 43 of the Law of the People’s Republic of China
on Safeguarding National Security in the Hong Kong Special Administrative
Region

Schedule 3 S3-24

Section 6 Instrument A303

(8) In proceedings against a person for an offence under
subsection (7), it is a defence to prove—

(a) that the person did not know or suspect that the
disclosure concerned was likely to be prejudicial in the
way referred to in subsection (4); or

(b) that the person had lawful authority or reasonable
excuse for making that disclosure.

6. Applications for restraint orders and charging orders

(1) The Secretary for Justice or an authorized officer may make
an application to the Court of First Instance for a restraint
order or charging order, subject to the following conditions—

(a) any of the following circumstances is present—

(1) proceedings have been instituted against the
defendant for an offence endangering national
security, or an application under section 9 of
this Schedule for a confiscation order to be
made against the defendant or an application
under section 10 of this Schedule for variation
of a confiscation order has been made, and the
proceedings have not, or the application has not
been concluded;

(i) a person (defendant) has been arrested for an
offence endangering national security, and the
Court of First Instance is satisfied that, in all the
circumstances of the case, there is reasonable
ground to believe that the defendant may be
charged with the offence after further investigation
is carried out;

Last updated date

Verified Copy 15.12.2023



(g NRILHIEE AR AT B 4 B 5 27

S3-25
24 A303

LREEN = RE AT

i3
% 6 1%

3)

“)

)

(6)
(M

@®)

ERi&F T L]
15.12.2023

{EAfer <2 PR B LS P BRI A 1] [\ HEA VA E 55
TR B DU IR S BB < - [ *’\/irﬁééﬁf?f*z?ﬂfﬁ%%
f; EEQ*%“”*R?%E@EQIEEE gEaE > SRR EHEA
MI g °

AL A FFA (T J8S FRH < B ae S ARAy 2 TSR 7
BN B R EZ NN FREA > A E % A TE & E
D)E I T HEIE A R 3% N B AT AT E A BRI
AT TRA B % B N B RV i M EE R B E R SLF ~ SRR
SAE (TR AR (RSB IE ) -

WLESE (4) FRPTFE AN > ZHAERE K A B ] SR ER U HY
VEET T o A V) B U 7 o [ P e A RTHY RLE © JR
JAFEWE AR S HE M U E AT RE AN EREREZE
RUE °

(LA N2 5 (5) 7K
$50,000 FzBEEE | 4F

(B AaT A\ BH ST A 22 K2 PR il < S 58 S 115 5 T i B T4
]S E > BIEIUSE -

B ATIEEE (7) 7 )ﬁﬁuI HIRTT » — &I ASTEFESE
T R B AR 5 R SR 0 S EKEE Ky $500,000 2 & A B PR
SR SRR T AE B K % S WIS T T DAUEE Y
AT EEAVEE - TS DR K B -

CBEVEALTE - — & E TR > AR SAK

Z«( *1? j{ zlg

Implementation Rules for Article 43 of the Law of the People’s Republic of China
on Safeguarding National Security in the Hong Kong Special Administrative

Schedule 3
Section 6
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S3-26
Instrument A303

2)

3)

4)

)

(iii) the Court of First Instance is satisfied that a person
(defendant) is to be charged with an offence
endangering national security; and

(b) the Court of First Instance is satisfied that there is
reasonable ground to believe—

(1) if an application for variation of a confiscation
order has been made—that the Court of First
Instance will be satisfied of the matters specified in
section 10(2) of this Schedule; or

(i) in any other case—that the defendant has benefited
from that offence.

A restraint order or charging order may be made on an ex
parte application to the Court of First Instance in chambers.

An application for the discharge or variation of a restraint
order or charging order may be made by any person affected
by it to the Court of First Instance. The Court of First
Instance must not grant the application unless it is satisfied
that it is reasonable in all the circumstances of the case to do
sO.

A police officer may, by notice in writing served on a person
who holds any realisable property the subject of a restraint
order or charging order, require the person to deliver to the
police officer, to the extent that it is reasonably practicable
to do so, documents, or copies of documents, or any other
information (in whatever form), in the person’s possession or
control which may assist the police officer to determine the
value of the property.

A person who receives a notice under subsection (4) must, as
soon as is reasonably practicable after receipt of the notice,
comply with the notice to the extent that it is reasonably
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Instrument A303

(6)

(7

(®)

(1)

2)

3)

practicable to do so taking into account the nature of the
realisable property concerned.

Any person who contravenes subsection (5) commits an
offence and is liable on conviction to a fine of $50,000 and to
imprisonment for 1 year.

A person who knowingly deals in any realisable property in
contravention of a restraint order or charging order commits
an offence.

A person who commits an offence under subsection (7) is
liable on conviction on indictment to a fine of $500,000 or to
the value of the realisable property the subject of the restraint
order or charging order concerned which has been dealt with
in contravention of that order, whichever is the greater, and to
imprisonment for 5 years.

Restraint orders

The Court of First Instance may by a restraint order prohibit
any person from dealing with any realisable property, subject
to such conditions and exceptions as may be specified in the
order.

A restraint order may apply to all realisable property held
by a person specified in the order, whether the property is
described in the order or not, or is transferred to the person
after the making of the order.

Where the Court of First Instance has made a restraint
order, the Court of First Instance may at any time appoint a
receiver—

(a) to take possession of any realisable property; and
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Schedule 3 S3-30

Section 8 Instrument A303

(b) in accordance with the directions of the Court of First
Instance, to manage or otherwise deal with any property
in respect of which the receiver is appointed,

subject to such conditions and exceptions as may be specified
by the Court of First Instance; and may require any person
having possession of the property to give possession of it to
the receiver.

(4) Where the Court of First Instance has made a restraint order,
an authorized officer may, for the purpose of preventing any
realisable property being removed from Hong Kong, seize the
property.

(5) If a restraint order concerns immovable property, the order
is taken to be an instrument affecting land and is registrable
under the Land Registration Ordinance (Cap. 128) in the way
that the Land Registrar considers appropriate.

8. Charging orders in respect of land, securities, etc.

(1) The Court of First Instance may make a charging order
on realisable property for securing the payment to the
Government—

(a) where a confiscation order has not been made—of an
amount equal to the value from time to time of the
property charged; and

(b) in any other case—of an amount not exceeding the
amount payable under the confiscation order.

(2) A charging order is an order made under this section
imposing on any realisable property that is specified in the
order a charge for securing the payment of money to the
Government.

(3) A charge may be imposed by a charging order only on—
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(a) any interest in realisable property, being an interest held
beneficially by the defendant or by a person to whom
the defendant has directly or indirectly made a gift

caught by this Schedule—

(i) in any asset of a kind specified in subsection (4);
or

(i) under any trust; or

(b) any interest in realisable property held by a person as
trustee of a trust if the interest is in such an asset or
is an interest under another trust and a charge may by
virtue of paragraph (a) be imposed by a charging order
on the whole beneficial interest under the first-mentioned
trust.

The kind of asset mentioned in subsection (3)(a)(i) is any of
the following—

(a)
(b)
(©)
(d)

land in Hong Kong;
Government stock;
stock of any body incorporated in Hong Kong;

stock of any body incorporated outside Hong Kong or
of any state or territory outside Hong Kong, being stock
registered in a register kept at any place within Hong
Kong;

(e)

units of any unit trust in respect of which a register of
the unit holders is kept at any place within Hong Kong.

The Court of First Instance may provide for the charge to
extend to any interest, dividend or other distribution payable
and any bonus issue in respect of the asset concerned.

A charging order is registrable and enforceable in accordance
with the laws of Hong Kong.
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Section 9 Instrument A303
9. Confiscation orders

(1) The Secretary for Justice or an authorized officer may make
an application to the Court of First Instance or the District
Court for a confiscation order if—

(a) in proceedings before the Court of First Instance or the
District Court a defendant is to be sentenced in respect
of an offence endangering national security and has not
previously been sentenced in respect of the defendant’s
conviction for the offence concerned; or

(b) proceedings for an offence endangering national security
have been instituted against a defendant but have not
been concluded because the defendant has died or
absconded.

(2) Where subsection (1)(a) is applicable, the court must first
impose on the defendant such period of imprisonment or
detention (if any) as is appropriate and make such order or
orders (other than a confiscation order) in relation to sentence
as is appropriate in accordance with the laws of Hong Kong.

(3) Where subsection (1)(b) is applicable, the court must first be
satisfied that—

(a) the defendant has died; or

(b) the defendant has absconded for not less than 6 months,
and—

(i) if the exact whereabouts of the defendant are
known—reasonable steps have been taken to give
notice to that defendant and to obtain the return
of that defendant to Hong Kong but have been
unsuccessful; or
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4)

)

(i) if the exact whereabouts of the defendant are
not known—reasonable steps have been taken to
ascertain the defendant’s whereabouts and notice of
those proceedings, addressed to that defendant, has
been published in a Chinese language newspaper,
and an English language newspaper, circulating
generally in Hong Kong,

and the court, having regard to all relevant matters before it,
is also satisfied that the defendant could have been convicted
in respect of the offence concerned.

The court must then determine whether the defendant has
benefited from the offence endangering national security
of which the defendant is convicted or could have been
convicted.

If the court determines that the defendant has benefited
from the offence endangering national security of which
the defendant is convicted or could have been convicted,
the court must determine the amount to be recovered in the
defendant’s case by virtue of this section. The amount to be
recovered is the amount the court assesses to be the value of
the defendant’s proceeds of the offence endangering national
security which the defendant has committed, but if the court
is satisfied that the amount that might be realized at the time
the confiscation order is made is less than the amount the
court assesses to be such value, the court may determine the
amount to be recovered to be—

(a) the amount appearing to the court to be so realized; or

(b) if it appears to the court (on the information available to
it at the time) that the amount that might be so realized
is nil—a nominal amount.
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Implementation Rules for Article 43 of the Law of the People’s Republic of China
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Schedule 3
Section 9

S3-38
Instrument A303

(6) After determining the amount to be recovered, the court must
then make a confiscation order, ordering the defendant to pay
that amount within a fixed period.

(7) The court must not fix a period longer than 6 months unless it
is satisfied that there are special circumstances which justify
it doing so.

(8) The court must also in the confiscation order fix a term
of imprisonment, in accordance with the following Table,
which the defendant is to serve if any of that amount is not
duly paid within that period (the terms of imprisonment
set out in column 2 of the Table are the maximum terms of
imprisonment applicable respectively to the amounts set out
in column 1 of the Table opposite to the terms).

Table
Column 1 Column 2
Term of
Amount payable imprisonment
An amount not exceeding $200,000 1 year
An amount exceeding $200,000 but not 18 months
exceeding $500,000
An amount exceeding $500,000 but not 2 years
exceeding $1,000,000
An amount exceeding $1,000,000 but not 3 years
exceeding $2,500,000
An amount exceeding $2,500,000 but not 5 years
exceeding $10,000,000
An amount exceeding $10,000,000 10 years
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)

(10)

(11)

At the end of each day’s sitting of the court, the Registrar
of the High Court or the District Court (as the case may
be) must cause to be delivered to the Commissioner of
Correctional Services a certificate in respect of each term of
imprisonment fixed under this section for the Commissioner
to carry into effect the term of imprisonment fixed under this
section in respect of that defendant.

An authorized officer or the defendant may, in respect of
an application for confiscation order, tender to the court a
statement of matters relevant to the application.

The amount to be recovered under a confiscation order is to
be treated as a judgment debt under the laws of Hong Kong,
and as such, interest may accrue, and the amount of the
interest is to be treated, for the purposes of enforcement, as
part of the amount to be recovered from the defendant under
the confiscation order.

Variation of confiscation orders

(1)

2)

An authorized officer or the defendant (or, in the case
of a defendant who has died, the defendant’s personal
representative) may make an application for variation in
respect of a confiscation order. If the Court of First Instance
is satisfied that the realisable property is inadequate for the
payment of any amount remaining to be recovered under the
confiscation order, it must make an order that such lesser
amount as the court thinks just in all the circumstances
of the case be substituted, and that a shorter term fixed in
accordance with section 9(8) of this Schedule be substituted.

An authorized officer may make an application for variation
in respect of a confiscation order. If the Court of First
Instance is satisfied that—
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(a) the value of the defendant’s proceeds of any offence
endangering national security was greater than the value
of the defendant’s proceeds of the offence assessed
by the Court of First Instance or the District Court,
as the case may be, at the time of the making of the
confiscation order;

(b) an authorized officer becomes aware of realisable
property, the existence of which was not known to the
officer at the time of the making of the confiscation
order; or

(c) the amount realized from the defendant’s proceeds of
that offence is greater than the amount the Court of
First Instance or the District Court, as the case may be,
assessed to be the amount to be recovered under the
confiscation order,

the court must make an order that such greater amount as
the court thinks just in all the circumstances of the case be
substituted, and that a greater term fixed in accordance with
section 9(8) of this Schedule be substituted.

11. Realisation of property and application

(1) For the purposes of enforcing any confiscation order that has
been made, the Court of First Instance may appoint a receiver
in respect of realisable property, and order or empower
the receiver to exercise the powers similar to those under
section 17 of the Organized and Serious Crimes Ordinance
(Cap. 455) (with the necessary modifications).

(2) The Court of First Instance, the Registrar of the High Court or
the District Court (as the case may be) and the receiver have
the powers, obligations and protection similar to those under
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sections 18, 19 and 24 of the Organized and Serious Crimes
Ordinance (Cap. 455) (with the necessary modifications).

12. Bankruptcy of defendant and winding up of company holding
other realisable property

(1) Where—
(a) a person who holds realisable property is adjudged
bankrupt; or

(b) realisable property is held by a company and an order
for the winding up of the company has been made or a
resolution has been passed by the company for voluntary
winding up,

the provisions under sections 21, 22 and 23 of the Organized
and Serious Crimes Ordinance (Cap. 455) apply with the
necessary modifications.

(2) The references in those provisions to restraint order, charging
order and confiscation order and relevant provisions are to be
understood as references to restraint order, charging order and
confiscation order and relevant provisions in this Schedule.

13. Forfeiture of offence related property

(1) The Court of First Instance may, if satisfied on an application
made by or on behalf of the Secretary for Justice that any
property specified in the application is offence related
property—

(a) mentioned in paragraph (a) of the definition of offence
related property in section 1(1) of this Schedule and
which also—
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(1) in whole or in part directly or indirectly represents
any proceeds arising from an offence endangering
national security;

(i1) is intended to be used to finance or otherwise assist
the commission of an offence endangering national
security; or

(iii) was used to finance or otherwise assist the
commission of an offence endangering national
security; or

(b) mentioned in paragraph (b) of the definition of offence
related property in section 1(1) of this Schedule,

order, subject to subsection (2), the forfeiture of the property.

(2) Where the Court of First Instance makes an order under
subsection (1) in respect of any property, the Court of First
Instance must specify in the order so much, if any, of the
property in respect of which the Court of First Instance is not
satisfied as mentioned in that subsection.

(3) An order may be made under this section whether or not
proceedings are instituted against any person for an offence
with which the property concerned is connected.

(4) The standard of proof on an application under this section
is the standard of proof applicable to civil proceedings in a
court of law.

Compensation

(1) If an investigation is begun against a person for an offence
endangering national security and any of the following
circumstances occurs, namely—

(a) no proceedings are instituted against that person;
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(b) proceedings are instituted against that person but do
not result in that person’s conviction for any offence
endangering national security;

(c) that person absconds after proceedings are instituted
against that person and subsequently—

(i) ceases to be an absconder; and
(i1) either—
(A) those proceedings are continued or reinstituted
but do not result in that person’s conviction

for any offence endangering national security;
or

(B) those proceedings are not continued or
reinstituted within a reasonable period after it
is known to the Secretary for Justice that that
person has ceased to be an absconder;

(d) proceedings are instituted against that person and that
person is convicted of an offence endangering national
security, but—

(1) the conviction concerned is quashed; or

(i) that person is granted a pardon in respect of the
conviction concerned,

the Court of First Instance may, on application by a person
who held property which was realisable property (or,
in the case of such a person who has died, the personal
representative of such a person), order compensation to be
paid by the Government to the applicant if, having regard to
all the circumstances, it considers it appropriate to make such
an order.
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2)

3)

4)

The Court of First Instance must not order compensation to
be paid under subsection (1) unless it is satisfied—

(a) that there has been some serious default on the part of
any person concerned in the investigation or prosecution
of the offence concerned; and

(b) that the applicant has suffered loss in consequence
of anything done in relation to the property by or in
pursuance of an order of the Court of First Instance
under this Schedule.

The Court of First Instance must not order compensation to
be paid under subsection (1) in any case where it appears to
the Court of First Instance that the investigation would have
been continued, or the proceedings would have been instituted
or continued if the serious default had not occurred.

Without prejudice to subsection (1), where—

(a) a disclosure is made by any person in accordance with
section 5(2) of this Schedule in relation to any property;

(b) in consequence of the disclosure and for the purposes of
an investigation or prosecution in respect of an offence
endangering national security any act is done or omitted
to be done in relation to that property; and

(c) no proceedings are instituted against any person in
respect of that offence or no restraint order or charging
order is made by the Court of First Instance in relation
to that property,

the Court of First Instance may, on application by a person
who held the property, order compensation to be paid by
the Government to the applicant if, having regard to all the
circumstances, it considers it appropriate to make such an
order.
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(5) The Court of First Instance must not order compensation to
be paid under subsection (4) unless it is satisfied—

(a) that there has been some serious default on the part of
any person concerned in the investigation or prosecution
of the offence concerned and that, but for that default,
the act or omission referred to in subsection (4)(b)
would not have occurred; and

(b) that the applicant has, in consequence of the act or
omission referred to in subsection (4)(b), suffered loss in
relation to the property.

(6) Subject to subsection (7), where property has ceased to be
specified in a notice under section 3(1) of this Schedule,
then the Court of First Instance may, on application by any
person by, for or on behalf of whom the property that was
so specified is held, order compensation to be paid by the
Government to the applicant if, having regard to all the
circumstances, it considers it appropriate to make such an
order.

(7) The Court of First Instance must not order compensation to
be paid under subsection (6) unless it is satisfied—

(a) that at no time when the property was specified in
a notice under section 3(1) of this Schedule was the
offence related property;

(b) that there has been some default on the part of any
person concerned in obtaining the relevant specification
under section 3(1) of this Schedule; and

(c) that the applicant has, in consequence of the relevant
specification and the default mentioned in paragraph (b),
suffered loss.
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(8) The amount of compensation to be paid under this section is
an amount that the Court of First Instance thinks just in all
the circumstances of the case.

Rules of court

For the rules of court applicable to any application made under this
Schedule, reference may be made to the rules of court applicable to
similar applications under the laws of Hong Kong (in particular, the
Rules of the High Court made under section 30 of the Organized
and Serious Crimes Ordinance (Cap. 455) and section 20 of the
United Nations (Anti-Terrorism Measures) Ordinance (Cap. 575))
with the necessary modifications.
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